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United States Court of Appeals fpr the- 
District of Columbia 


District Court of the United States for 
the District of Columbia. 

Robert B. Smythe, Plaintiff, 


Wardman Mortgage and Discount Corporation, a Body 

Corporate, Defendant. | 

No. 52705 In Equity ; 

United States of A^ierica, I 

District of Columhia, ss: ! - 

BE IT REMEMBERED, That in the District Court of 
the United States for the District of Columbia, 
at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the ajbove-en- 

titled cause, to wit:— I 

i 

1 Amended Proof of Claim i 

Filed April 28, 1933 ! 


In the District Court of the United States for the 

of Columbia 

Equity No. 52,705. 

Robert B. Smythe, Plaintiff, 
vs. 

Wabdman Mortgage and Discount Corporation, 

Corporate, Defendant. 


STATEMENT OF CLAIM FOR TAXES DU 

UNITED STATES i 


District 


a Body 


E THE 
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In the District Court of the United States for the District 

of Maryland 

! In Equity No. 52705 

In the matter of Wardman Mortgage and Discount Cor¬ 
poration, Washington, D. C., in equity 

Comes, Galen L. Tait, Collector of Internal Revenue for 
the Collection District of Maryland, a duly authorized 
'agent for the United States in this behalf, and says that 
Wardman Mortgage S Discount Corp., in equity is justly 
and truly indebted to the United States of America for 
'Internal Revenue taxes as follows: 


Nature of Tax 

Year or taxable 

Amount of 

Together with inter- 

and Statute 

period ended 

Tax 

est at 6% per annum 

involved. 


until pai^ Inter- 

(Give Section 



est b^gan. 

or Sections) 



Income tax 

1928 additional 

1929 additional 

12,514.11 

6,818.60 

April 29,1931 
March 1,1933. 


That no part of said taxes or interest has been paid, 
but that the same are now due and payable at the office of 
feaid Collector of Internal Revenue at Baltimore, Mary¬ 
land. 

That no security therefor is held by the United States 
and that there are no set-offs or counterclaims. 

That this claim is entitled to be paid before all other 
claims, the priority of the United States for the 
2 pa,yment of taxes being fully determined by Section 
3466 of the Revised Statutes. 

And attention is hereby called to Section 3467 of the 
Revised Statutes which provides that every executor, ad¬ 
ministrator, or assignee, or other person who pays any 
debt due by the person or estate from whom or for which 
he acts, before he satisfies and pays, the debts due to the 
United States from such person or estate, shall become 
answerable in his own person and estate for the debts so 
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i 

due to the United States, or for so much thereof as may 
remain due and unpaid. i 

Dated this 24th day of April, 1933 | 

GALEN L. TAIT 
Collector of Internal Revemts 
for the Collection District of 
Maryland, 

Subscribed and sworn to before me this 27th day of 
April, 1933 I 

EDGAR D. MARINE ! 

(Notarial Seal) Notary Public \ 


3 Second Notice and Demand for Income Tax 

Filed April 28, 1933 | 

Form 21A 

I 

i 

Treasury Department Internal Revenue Setvice 

Revised July, 1931 


Balance Forward 

Date Charge 

Last 

credit 

Unpaid 

Balance 

Account Number 
and Remarks 


4779.47 



i 

Pen 

1194.87 



Feb04C#4 

Int to 

2/25/33 844.26 

0 00 

6818.60 

i 1933 


Date of First Collector’s 
Notice: Paiid Stamp 

3/1/33 

Date of This | 

Notice: i 

__ 4/7/33 _^_ 

The records of this office indicate that you are delinquent 
in making payment of the unpaid balance of tax and/or in¬ 
terest shown above. 

It therefore becomes my duty to demand that this unpaid 
' balance be paid, together with interest computed ht the rate 
of 1 per cent per month from the date prescribed for its 
payment to the date of payment, which interest has been 
incurred by failure to pay the unpaid balance within the 
prescribed time. If payment of the amount due the Govern¬ 
ment is not received within ten days from the d^te of this 
notice and demand, the Law provides that collection with 
costs may be made, if necessary, by seizure and sale of 
property. I 


Wardman Mortgage & Discount Corp. 
Harry A. Barker Receiver 
Woodward Building 
Washington, DC 
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Return this notice or a copy thereof with your remittance 
to the COLLECTOR OF INTERNAL REVENUE at Balti¬ 
more, Maryland. 

Unpaid balance 1929 $ 6818.60 

Delinquency interest computed from 3-1-33 

to. . 

Total unpaid balance and interest thereon 

due as of the date indicated above_$. 

GALEN L. TAIT 
Collector of Internal Revenue, 

4 Receivers Objections to Claim for Federal Income 
Tax Deficiencies for the Years 1928 and 1929 

Filed March 1, 1934 

Gardner L. Boothe and Harry A. L. Barker, by their at¬ 
torney, Meredith M. Daubin, in answer to and in objection 
to the amended claim of Galen L. Tait, Collector, filed April 
28,1933, claiming additional income tax deficiencies of $12,- 
514.11 tor the year 1928 and $6,818.60 for the year 1929 and 
interest thereon deny that the Wardman Mortgage and Dis¬ 
count Corporation is indebted to the United States and/or 
Galen L. Tait, Collector, for the amounts as claimed or for 
any amount. 

Further answ’ering aforesaid claim your Receivers are 
informed and believe and therefore allege that the Ward- 
man Mortgage and Discount Corporation received no tax¬ 
able income nor realized any taxable income for the years 
1928 and 1929 nor became or is indebted to the United 
States Government or its representatives on account of un¬ 
paid income taxes for either or both the calendar years 
1928 and 1929. 

Further answering aforesaid claim your Receivers are 
informed and believe and therefore allege that, 

(1) The basis used by Wardman Mortgage and Discount 
Corporation in its books of account in computing its in¬ 
come for either the year 1928 or 1929 did not clearly re¬ 
flect its true taxable income; 

(2) The correct income is only that amount collected in 
cash during each taxable year upon the interest income 
legally due in the same year; 
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(3) The interest and discount in the nature of additional 
interest should not be credited to income prior tb actual 
collection due to the particular circumstances of the debtor- 
creditor relationship and expectations of payment of the 
obligation; ' 

5 (4) The legal rate of interest being 6% upion open 

accounts and 8% on written agreements to pay and 
the interest actually charged by Wardman Mortgage and 
Discount Corporation being in excess of the lawful rate and 
therefore usurious, then amounts actually collected during 
each taxable year are by law made payments on the prin¬ 
cipal debt by the Laws of the District of Columbia.' 

And further, your Receivers are informed and believe 
that the assessments of Federal Income Tax deficiencies 
for the years 1928 and 1929 were made after Receivers had 
been appointed by the Corporation Court of the; City of 
Alexandria for this Corporation and that as a Result of 
such assessment the Taxpayer (Corporation) was deprived 
of any right to contest the correctness of the alleged defi¬ 
ciencies by Appeal to the United States Board! of Tax 
Appeals. 

WHEREFORE, they pray that this Court hear this 
claim and determine the amount, if any, due by i the said 
Corporation as Federal Income Taxes for the years 1928 
and 1929. The Receivers further pray for all other and 
further relief that may be necessary and proper in the 
premises. i 

MEREDITH M. DAUBIN 
Attorney for Receivers. 

Washington, D. C. I 

Feb. 26, 1934 | 

GARDNER L. BOOTHE I 

HARRY A. L. BARKER j 

Receivers for Wardman \ 

Mortgage and Discount . • 

Corporation. I 

I 

Service of a copy of the foregoing objections! acknowl¬ 
edged March 1st 1934 i 

LESLIE C. GARNETT 
U S Atty 

\ 

1 

j 

i 

I 

I 
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6 Report of the Auditor 

Filed September 14,1936 

To the District Court of the United States 
for the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states as follows: 

1. The Court, on January 6, 1936, upon consideration of 
the motion of Harrv A. L. Barker and Gardner L. Booth, 
Eeceivers for the defendant, Wardman Mortgage and Dis¬ 
count Corporation, filed herein on December 6, 1935, re¬ 
ferred this cause to the Auditor with direction ^Ho examine 
into and report to the Court on the following: 

“1. The amount of gross and net taxable income for the 
vears 1928 and 1929 as shown bv the books of accounts with 
a detail of the exact nature, classification, amount and 
source of the gross income. 

2. The amount of gross and net income of the Wardman 
Mortgage and Discount Corporation for the years 1928 and 
1929 on a cash receipts and disbursements basis. 

3. The amount of income accrued, nature thereof 

7 and cash collected thereon for the year 1928 and also 
for the year 1929. 

4. The amount of cash loaned to the Wardman Construc¬ 
tion Company by the Wardman Mortgage and Discount 
Corporation for the years 1924 to 1929, inclusive, and the 
amount of cash received from the Wardman Construction 
Company by the Wardman Mortgage and Discount Cor¬ 
poration for the same years. 

5. The amount and rate of interest accrued by Wardman 
Mortgage and Discount Corporation against the loans to 
Wardman Construction Company, Inc., later Wardman Cor¬ 
poration, also the amount and rate of so-called discount 
accrued against the loans to Wardman Construction Com¬ 
pany, Inc. 

6. The nature of the so-called accrued discount; detailing 
the obligations or securities sold to Wardman Mortgage 
and Discount Corporation upon which the so-called dis¬ 
count was calculated. 

7. The cash payments received by the Wardman Mort- 
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gage and Discount Corporation and applied as collections 
of this interest and so-called discount. I 

8. The credit standing of the Wardman Corporation in 

1928 and 1929 and its ability to meet its obligation^. 

9. The amount the Wardman Mortgage and Discount 
Corporation actually collected as the interest for 1928 and 

1929 on the Three Year 6% Notes it held of the Wardman 

Corporation. i 

10. The combined charge accrued both in percentage and 
amount for the years 1928 and 1929 on the books of the 
Wardman Mortgage and Discount Corporation as Warnings 
on the notes it held for money loaned to Wardman Con¬ 
struction Company, Inc. and on the open account receivable. 

11. A detailed and summary analysis of the charges and 

credits of the open accounts receivable of Wardman Con¬ 
struction Company, Inc. on the books of the Wardman Mort¬ 
gage and Discount Corporation. I 

12. The total, both in percentage and amount, charged 

the Wardman Construction Company, Inc. by the Wardman 
Mortgage and Discount Corporation for money loaned on 
both the note account and account receivable during the 
years 1924 to 1929, inclusive.’’ | 

2. In pursuance of the order of reference, the 'Auditor 
set the case down for hearing and the taking of testimony 

on Monday, March 9, 1936, at 10:30 o’clock, A. M., 
8 in the Auditor’s Office in the Court House, giving due 
notice thereof to counsel of record for the parties; 
and at the time and place appointed for said heaHng, the 
Auditor proceeded with the hearing and took testimony 
touching the subjects-matter of the reference. The taking 
of testimony not being concluded on said day, a further 
hearing was held, pursuant to adjournment, on April 28, 
1936, when the hearings were closed. All the testimony 
taken was stenographically reported, and a tifanscript 
thereof, in typewriting, is returned and filed herewith, pur¬ 
suant to the provisions of Equity Rule 64, paragraph 2, 
together with all exhibits and papers submitted in connec- 
tion with said testimony. i 

3. After the conclusion of said hearings, briefs were sub¬ 

mitted to the Auditor on the questions to be detlermined, 
which have been read and duly considered. | 
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4. And now, after due consideration of the testimony and 
evidence adduced, the Auditor finds and reports to the 
Court on the several questions referred, as follows: 

9 —1 — 


Finding of Auditor as to question No. 1: 

Gro,'s and Net Income of Wardman Mortgage and 

Discount Corporation 

For the Years Ending December 31, 1928 and December 
31,1929 on an Accrual Basis 


Income: 


19S8 


1929 


Discounts $34,200.00 

Interest 51,114.01 


Total Income 


Expenses: 


Taxes—^Personal 

3,485.80 

Taxes—Franchise 

825.00 

Office Salaries 

2,080.00 

Office Expense 

168.00 

Stamps 

48.23 

Depreciation—Office 


Furniture & Fixtures 

19.33 

Interest 

809.50 

Allowance—^W ardman 


Construction Co. 

2,125.55 


Net Profit. 


$50,039.66 


$85,314.01 $50,039.66 


3,827.26 

825.00 

1,080.00 

444.21 

15.00 

19.34 

2,226.77 

9,561.41 . 8,437.58 


$75,752.60 $41,602.08 


10 



Finding of Auditor as to question No. 2. 

Gross and Net Income of Wardman Mortgage and 
' Discount Corporation 


For the Years Ending December 31, 1928 and December 
31, 1929 on a cash receipts and disbursements basis. 
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Interest Earned 


Year 1928 
Income —^Receipts 


Expenses —Disbursements 

Revenue Stamps—^net $ 18.23 

Salaries 1,520.00 

Expenses 168.00 

Total Expenses 

Loss for the Year, 


Year 1929 
Income —^Receipts 


Revenue Stamps—net 
Interest Earned 


$ 3.05 
217.25 


Total Income 

Expenses —Disbursements 
Taxes $825.00 


Expenses 

Total Expenses 


55.69 


Loss for the Year 


11 


— 3 — 


$1 291.48 


1,706.23 

i 

$1,414.75 


$220.30 


880.69 


$660.39 


Finding of Auditor as to question No. 3: ' 

I 

Amount of Accrued Income of Wardman Mortgage and Dis¬ 
count Corporation and Cash Collected Thereon for the 
Years 1928 and 1929 ! 


Year 1928 

June 30 Interest 
Discount 
Dec. 31 Interest 

Total Income Accrued—1928 
Cash Received—1928—account interest 


$25,986.78 

34,200.00 

25,127.23 

$$5,314.01 
I $291.48 


10 H. A. L. BARKER AND G. L. BOOTHE VS. M. H. MAGRXJDER. 


Year 1929 


June 30 Interest 
Dec. 31 Interest 


$25,130.34 

24,909.32 


Total Income Accrued—1929 $50,039.66 

Cash Received—1929—account interest $217.25 

12 —4 — 

Finding of Auditor as to question No. 4 : 

Amount of Cash Loaned to Wardtnan Construction Com¬ 
pany by Wardman Mortgage and Discou/nt Corporation 
for the Years 1924 to 1929 j Inclusive j and Amount of 
Cash Received From Wardman Construction Company, 
Later Wardman Corporation, for the Same Years, 

Loaned to: 

Year 1924—$317,089.50 


Year 1924^ 178,498.78 

$495,588.28 

Year 1925 

118,500.00 

Year 1926 

20,500.00 

Year 1927 

None 

Year 1928 

None 

Year 1929 

None 

Total, 

$634,588.28 

eceived: 

Year 1924 

None 

Year 1925 

$52,890.56 

Year 1926 

68,932.18 

Year 1927 

78,400.00 

Year 1928 

75,137.49 

Year 1929 

13,512.00 

Total, 

$288,872.23 
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i 

13 —5 — 

Finding of Auditor as to question No. 5: 

Amount and Rate of Interest Accrued by Wardmdn Mort¬ 
gage and Discount Corporation Against Loans to 
Wardman Construction Company^ Later Wardman 
Corporation^ and the Amount and Rate of So-Called 
Discount Accrued Against Loans to Wa/rdman Con¬ 
struction Company for the Years 1924 to 1929, In¬ 
clusive. 

I 

Notes: 


Interest Discount 


Year 

Rate 

Amount 

Rate 

Amouvi 

1924 

6% 

$15,733.33 

10% 

$36,137.00 

1925 


24,000.00 

10% 

40,000.00 

1926 


24,000.00 

10% 

40,000.00 

n927 

6% 

49,266.00 

9% 

^,400.00 

1928 

6fo 

22,800.00 

9% 

34,200.00 

1929 

6% 

24,960.00 

49,920.00 


None 

Totals, 


$210,679.33 


$208,737.00 


• Interest—Notes Consists of 6% of $760,000;00 plus 
$3,666.00 adjustment of interest account of prior period. 


Finding continued on next page: 

14 Accounts Receivable 


Interest Discount 


Year 

Rate 

Amount 

Rate 

Amount 

1924 

6% 

$ 4,892.13 

10% 

$ i 8,153.59 

1925 

6% 

13,931.36 

10% 

: 9,647.14 




8% 

10,857.44 

1926 

6% 

20,334.12 

8% 

27,112.16 

1927 

6% 

1,806.39 

9% 

: 2,709.59 


6% 

1,381.44 


i 

1928 

6% 

2,400.52 


None 

1929 

6% (In red) 726.42 


i None 

1 



$44,019.54 


$58,479.92 
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Totals of Interest and Discount 


1924, 

$ 54,916.05 

1925, 

87,578.50 


10,857.44 

1926, 

111,446.28 

1927, 

122,181.98 


1,381.44 

1928, 

59,400.52 


24,960.00 

1929, 

49,193.58 


$521,915.79 


15 —6 — 

With reference to question No. 6, respecting the nature 
of the so-called accrued discount, etc., the Auditor finds that 
the charges or accruals upon the loans and advances made 
by Wardman Mortgage and Discount Corporation to Ward- 
man Construction Company, in excess of six per cent., per 
annum, while called ‘‘discounts’’, were in effect additional 
interest charges upon said loans and advances; and that it 
was tacitly understood and agreed between the parties to 
said loans, that such charges or accruals, in excess of six 
per cent., would be called “discounts”. The Auditor fur¬ 
ther finds that Wardman Mortgage and Discount Corpora¬ 
tion did not purchase any obligations or securities from 
Wardman Construction Company (or Wardman Corpora¬ 
tion) during the period in question. 

— 7 — 

With respect to question No. 7, the Auditor reports that 
the books of account and records of Wardman Mortgage 
and Discount Corporation do not show that any part of the 
cash payments received by said corporation from Wardman 
Construction Company were applied as a reduction against 
the charges and accruals made on account of said interest 
and so-called “discount”. 


— 8 — 

As to question No. 8, the Auditor reports that there is no 
sufficient showing in the testimony, to enable him to deter- 
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I 

I 

mine the credit standing of Wardman Corporation in 1928 
and 1929, or its ability to meet its obligations. i 

16 —9— i 

I 

As to question No. 9, the Auditor reports that the evi¬ 
dence does not show that Wardman Mortgage and Discount 
Corporation actually collected any interest for the years 
1928 and 1929 on the Three-Year 6% Notes it hqld of the 
Wardman Corporation. I 

— 10— I 

I 

I 

Finding of Auditor as to question No. 10: I 

i 

Combined Interest and Discount Charges Accrued, Both in 
Percentage and Amount, for the Years 1928 and 1929, 
on the Boohs of the Wardman Mortgage and Discount 
Corporation as Earnings on the Note Beceivohle and 
Open Account Receivable of Wardman Construction 
Company. | 


Note: Account Receivable: 


Year 

Rate 

Amount 

Rate 

Amount 

i Total 

1928 

15% 

$ 81,960.00 

6% 

$ 2,400.52 

$ 84,360.52 

1929 

6% 

49,920.00 

6% 

726.42 (Ked)i 49,193.58 

, 1 

1 



$131,880.00 


$ 1,674.10 

^133,554.10 

17 



-11- 


1 


Finding of Auditor as to question No. 11: | 

Summary of Charges and Credits of the Account of Ward- 
man Construction Company, Inc., on Boohs'of Ward- 
man Mortgage and Discount Corporation, From Janu¬ 
ary 24,1924 to December 31,1929. ! 


Account 

19S4 

19S5 ; 

1926 

Charges: 


1 

1 


Cash 

$317,089.50 

$118,500.00 , 

$ 20,500.00 

Stock Subscriptions 

178,498.78 

9,716.95 

1,002.25 

Interest 

18,424.95 

37,940.25 i 

44,334.12 

Discount 

8,382.94 

60,504.58 ! 

67,112.16 

Notes Receivable 

200.00 

492.05 i 


TTnrrv Wari^ninTi Account 


, 


Hardv Salesmen Account 

1,000.00 



’F’lTmitnrA and "PiTfriTAS 


52.50 i 


Revenue Stamps 


. i 



1 



$523,596.17 

$227,206.33 i 

$132,948.53 
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Charges: 

Cash 

Stock Subscriptions 

Interest 

Discount 

Notes Receivable 

Harry Wardman Account 

Hardy Salesmen Account 

Furniture and Fixtures 

Revenue Stamps 


19S7 1928 


$ 600.00 . 

52,456.47 50,759.96 

139,509.59 . 

520.38 . 

. 1,698.00 


$193,086.44 $52,457.96 

Finding continued on pages 13 and 
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1924 1925 

Credits: 

Cash . $ 52,890.56 

Interest $ 1,532.82 . 

Hardy Account 1,235.13 2.52 

Discount 229.35 . 

Trusts Receivable 363,931.18 . 

Notes Receivable . 200.00 


Note Receivable—Secured 
Bonds 

Dividend—Payable 
Surplus 

Profit and Loss 


Expense Account 2.79 

N. E. Ryon Account 500.00 

Registration Fees 615.00 . 

Salaries 160.00 

Postage . . 

Taxes . . 

$367,543.48 $ 53,755.87 

1927 1928 

Credits: 

Cash $ 78,400.00 $ 75,137.49 

Interest 599.44 

Hardy Account . . 

Discount 13,862.50 34,200.00 

Trusts Receivable . . 

Notes Receivable . . 

Note Receivable—Secured . . 

Bonds 72,000.00 

Dividend—Payable . . 

Surplus 7,202.77 7,248.88 

Profit and Loss 2,125.55 

Expense Account 43.62 . 

N. E. Ryon Account . . 

Registration Fees . . 

Salaries 560.00 

Postage 15.00 30.00 

Taxes 825.00 


$ 99,523.89 $192,726.36 


1929 


$49,920.00 


24.28 

$49,944.28 

1926 

$ 68,932.18 


360,000.00 


.01 


$428,932.19 

1929 

$ 13,512.00 
726.42 


457.00 

413.85 

*i,080.66 

15.00 
$ 16,204.27 
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19 ; 

Total Charges: 

j 

Cash 

$456,089.50 ■ 

Stock Subscriptions 

189,817.98 1 

Interest 

253,835.75 , 

Discount 

275,509.27 , 

Notes Beceivable 

1,212.43 i 

Harry Wardman Account 

1,698.00 i 

Hardy Salesmen Account 

1,000.00 i 

Furniture and Fixtures 

52.50 , 

Revenue Stamps 

24.28 i 

'$1,179,239.71 

Total Credits: 

Cash 

$288,872.23 i 

Interest 

2,858.68 ' 

Hardy Account 

1,237.65 1 

Discount 

48,291.85 1 

Trusts Receivable 

363,931.18 1 

Notes Receivable 

200.00 i 

Note Receivable—Secured 

360,000.00 i 

Bonds 

72,000.00 ' 

Dividend—Payable 

457.00 ' 

Surplus 

14,451.65 1 

Profit and Loss 

2,125.55 1 

Expense Account 

460.27 ' 

N. E. Ryon Account 

500.00 i 

1 

Registration Fees 

615.00 ' 

Salaries 

1,800.00 ! 

Postage 

60.00 1 

Taxes 

825.00 


' 1,158,686.06 

i 

$ 20,553.65 


j 

I 

I 


i 


i 

I 

I 

i 




i 

i 


i 

I 


I 

I 
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20 — 12 — 

Finding of Auditor as to question No. 12: 

The Total, Both in Percentage and Amount Charged Ward- 
man Construction Company, Inc., by Wardman Mort¬ 
gage and Discount Corporation for Money Loaned on 
the Note Account and Account Receivable During the 
Years 1924 to 1929 Inclusive. 



Notes Receivable 

Account Receivable 


Year 

Rate 

Amount 

Rate 

Amount 

Total 

1924 

16% 

$52,000.00 

16% 

$13,045.72 

$65,045.72 

1925 

16% 

64,000.00 

16% 

15,435.42 

98,435.94 




14% 

19,000.52 


1926 

16% 

64,000.00 

14% 

47,446.28 

111,446.28 

*1927 

15% 

117,666.00 

15% 

5,897.42 

123,563.42 

1928 

15% 

81,960.00 

6% 

2,400.52 

84,360.52 

1929 

6% 

49,920.00 

6% (Red)726.42 

49,193.58 

Totals 

$429,546.00 


$102,499.46 

$532,045.46 


*Note Eeceivable Account equals 6% of $760,000.00 or 
$45,600.00 plus discount of 9% or $68,400.00 plus interest 
adjustment, prior period of $3,666.00. 

21 5. The auditor makes a charge of $300.00 as a fee 

for his services in the premises, including the ex¬ 
pense of reporting and transcribing the testimony. 

6. Counsel of record for the parties have been duly noti¬ 
fied of the filing of this report. 

7. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 

Auditor. 


Sep 14 1036 


I 

i 
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22 Order Confirming Auditor's Report , 

Filed September 28, 1936 I 

♦ * • • * * * *;• 

This cause came on to be heard at this torm ahd there¬ 
upon, upon consideration thereof, it is the 28 day of Septem¬ 
ber 1936, 

ADJUDGED, ORDERED AND DECREED as follows: 

That the report of the Auditor, filed herein on September 
14, 1936, be and the same is hereby confirmed. 

ALFRED A. WHEAT! 

Chief Justice ! 

23 Receivers^ Petition for Instructions , 

Filed September 28, 1936 I 

Come now Harry A. L. Barker and Gardner L. Boothe, 
Receivers for the defendant, Wardman Mortgage and Dis¬ 
count Corporation, and petition this Court for instructions 
and respectfully show, that: 

There was filed with this Court and in this action on April 

28, 1933, a claim in the amount of $19,332.71 by one Galen 
L. Tait, as Collector of Internal Revenue, Balti^nore, Md. 
for alleged unpaid Federal income taxes of the Wardman 
Mortgage and Discount Corporation in amounts als follows: 
for the year 19^28 $12,514.11 with interest at 6% from April 

29, 1931 and for the year 1929 $6,818.60 with interest at 6% 

from March 1, 1931; additional interest to September 19, 
1936 for 1928 amounts to $4,045.66 and for 1929 to $1,452.08, 
making a total of $24,830.45. | ^ 

Your Receivers, after investigation, were of tlie opinion 
that the Wardman Mortgage and Discount Corporation was 
hot indebted to either Galen L. Tait or to the United States 
Government for unpaid income taxes for the years 1928 
and 1929 and accordingly filed in this action objections to the 
claim and an answer denying liability and as a basis of 
their opposition stated: | 

“(1) The basis used by Wardman Mortgage! and Dis¬ 
count Corporation in its books of account in computing its 
income for either the year 1928 or 1929 did not clearly re¬ 
flect its true taxable income; 

‘‘(2) The correct income is only that amount collected 
in cash during each taxable year upon the interest income 
legally due in the same year; ' 


I 
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“(3) The interest and discount in the nature of addi¬ 
tional interest should not be credited to income prior to 
actual collection due to the particular circumstances of the 
debtor-creditor relationship and expectations of payment 
of the obligation; 

‘‘(4) The legal rate of interest being 6% upon 
24 open accounts and 8% on written agreements to pay 
and the interest actually charged by Wardman 
Mortgage and Discount Corporation being in excess of the 
lawful rate and therefore usurous, then amounts actually 
collected during each taxable year are by law made pay¬ 
ments on the principal debt by the Laws of the District of 
Columbia.” 

and concluded with a prayer that— 

^^This Court hear this claim and determine the amount, 
if any, due by the said corporation as Federal Income Taxes 
for the years 1928 and 1929.” 

The Government took no action to have a determination 
made of the disputed claim and on January 6, 1936, upon 
consideration of a motion by Harry A. L. Barker and 
Gardner L. Boothe, Receivers, this Court referred this 
cause to the Auditor, with direction to examine into and re¬ 
port to the Court on certain enumerated questions. 

The claimant, Galen L. Tait, and the United States 
Government were represented at the hearing on the motion 
by an attorney from the Office of the United States District 
Attorney who opposed the reference to the Auditor; the 
claimants were represented by this attorney at the hearings 
before the Auditor, together with an associate from his 
office and an attorney from the Bureau of Internal Revenue, 
a division of the Treasury Department; all of whom actively 
participated in the hearings on behalf of the claimants, 
Galen L. Tait and the United States Government. 

The Auditor made a report to this Court on September 
14, 1936, which report was confirmed by this Court on 

The report of the Auditor as confirmed finds that the 
Wardman Mortgage and Discount Corporation had loaned 
to Wardman Construction Company, Inc., during the years 
1924 to 1929, inclusive, $634,588.28 of which there had been 
repaid $288,872.23. 

It is further found that the Wardman Mortgage and Dis- 
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coTint Corporation, by agreement with Wardman Construc¬ 
tion Company, Inc., accrued on its books interest charges re¬ 
ceivable on these loans as follows: i 





Rate of 

I 

Year 

Charge 

' Amount 

1924 

16% 

^,045.72 

1925 

16% 

; 98,435.94 

1926 

16% 

111,446.28 

1927 

15% 

123,563.42 

1928 

15% 

i 84,360.52 

1929’ 

6% 

^ 49,193.58 


These amounts, the report dicloses, were never collected 
by the Wardman Mortgage and Discount Corporation but 
were merely accrued on its books as receivable' from the 
Wardman Construction Company, Inc. and consisted of 
interest at the rates stated on the original loans and also 
compounded on the charges accrued for prior ybars. 

The facts as found further show that the amounts charged 
or accrued in excess of six per centum per annum, while 
called ‘ ‘ discounts ’ ’ were in etfect additional interest charges 
upon said loans and advances; and that it was tacitly under¬ 
stood and agreed between the parties to said loans that 
such charges or accruals, in excess of six per centum, would 
be called discounts I 

Also, that the Wardman Mortgage and Discount Corpora¬ 
tion did not purchase any obligations or securities at a dis¬ 
count from the Wardman Construction Company, Inc. at 
any time. 

The report also finds that for the: 

Tear 1928 | 

I 

Total interest charges accrued on Wardman ’ 

Mortgage and Discount Corporation books 
were 

Accrued on loans made to Wardman Con¬ 
struction Company, Inc. on aforementioned 
basis, being 


$85,314.01 


84,360.52 


Balance 


$ 953.49 


Cash actually collected thereon 


.$ 291.48 
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Year 1929 


Total interest charges accrued on Wardman 
Mortgage and Discount Corporation books 


were 

$50,039.66 

Accrued on loans made to Wardman Con- 


struction Company, Inc. on aforementioned 
basis, being 

49,193.58 

Balance 

$ 846.08 

Cash actually collected thereon 

$ 271.25 


26 As previously stated, the Auditor found that a 
total interest charge in excess of six per centum per 
annum was agreed upon; that it was in effect additional in¬ 
terest charges although tacitly agreed to be called ‘^dis¬ 
counts^'and further that none of these charges as accrued, 
i.e., the $84,360.52 for the year 1928 and the $49,193.58 for 
the year 1929 have ever been collected. 

These amounts, your Keceivers are advised, have never¬ 
theless been considered by the Bureau of Internal Eevenue 
as taxable income received by and taxable to the Wardman 
Mortgage and Discount Corporation and constitute the in¬ 
come alleged to be taxable to Wardman Mortgage and Dis¬ 
count Corporation for the years 1928 and 1920, all of which 
results in the alleged unpaid Federal income tax liability as 
claimed of 

Year 1928 — $12,514.11 
Year 1929 — 6,818.60 


Total $19,332.71 


Your Receivers are informed that Income is to be deter¬ 
mined from actual facts as to which books of account are 
only evidential and 

Therefore, while these amounts of $84,360.52 for the 
year 1928 and $49,193.58 for the year 1929 were accrued 
on the books of Wardman Mortgage and Discount Cor¬ 
poration, as receivable, the actual facts as found by the 
Auditor and confirmed by this Court disclose that these 
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I 

amoimts have never been collected or realized on and 
further that these amounts are interest charges fpr money 
loaned at a total charge of 15 per centum. That the Code 
of the District of Columbia, Title 17, Chapter 1, Sec. 3, 
states: I 

‘‘Usury defined.—If any person or corporation $hall con¬ 
tract in the District, verbally, to pay a greater rate of in¬ 
terest than 6 per centum per annum, or shall contract, in 
writing to pay a greater rate than 8 per centum per annum, 
the creditor shall forfeit the whole of the interest so con¬ 
tracted to be received.’’ | 

And therefore, since the interest charges for the money 
loaned are in- excess of the legal rate and by law! forfeited 
—and further, since they have never been collected, then 
the Wardman Mortgage and Discount Corporation 
27 has neither actually realized any income ftom these 
charges nor are they properly accruable hs income 
receivable, accrue in an accounting, taxation and legal sense 
meaning the ‘ ‘ coming into being of an enforceable right or 
liability”) and hence these amounts are not properly tax¬ 
able as income to Wardman Mortgage and Discount Cor¬ 
poration for the years 1928 and 1929 and the claim of Galen 
L. Tait as Collector of Internal Revenue for alleged as¬ 
sessed and unpaid income taxes for the years mentioned 
ought to be disallowed and denied. 

Now therefore, i 

1. Your Receivers respectfully petition this Court to issue 
a rule herein directing Galen L. Tait, as Collector of In¬ 
ternal Revenue, his successor in office, if any,! and the 
United States Government to show cause why the'claim for 
unpaid Federal Income Taxes for the years 19‘28i and 1929 
in total amount of $19,332.71, as filed April 28^ 1933 to¬ 
gether with statutoiy interest, should not be disallowed and 
denied as a liability of Wardman Mortgage and! Discount 
Corporation 

2. And for such other and further relief as to the Court 

may seem just and proper. i 

MEREDITH M. DAUJ^IN 
Attorney for Receivers 

Washington, D. C. 

917 15th St., N. W. ' 
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28 Rule to Show Cause 

Filed September 28, 1936 

«***^««** 

Upon consideration of the Petition of the Keceivers here¬ 
in filed, it is,'this 28th day of September 1936, by the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, 

ADJUDGED, ORDERED and DECREED, that Galen 
L. Tait, Collector of Internal Revenue, his successor in 
office, if any, and the United States Government and each 
of them, show cause, if any they have, on or before the 8th 
day of October 1936, why the claim of Galen L. Tait, for 
alleged unpaid income taxes of $19,332.71 as filed herein 
on April 28, 1933 should not be disallowed and denied; pro¬ 
vided, a copy of said Petition of Receivers and of this Rule 
be served upon said Galen L. Tait, Collector of Internal 
Revenue, his successor in office, if any, and the United 
States Government or its or their attorney of record on or 
before the 5th day of October 1936. 

ALFRED A. WHEAT 
Chief Justice. 


MarshaVs Return 

Served a copy of the within above rule petition on United 
States Government by serving H. L. Underwood, Ass’t U. 
S. District Attorney September 5, 1936. Personally 

JOHN B. COLPOYS, 

TJ. 8. Marshal in and for the 
Dist. of Columbia 

By RICHARD A. ODEN 
Deputy TJ. S. Marshal 

0 . 

Answer to Rule to Show Cause 
Filed October 8, 1936 

Comes now M. H. Magruder, Collector of Internal Reve¬ 
nue District of Maryland, Claimant in the above entitled 


29 

* 
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j 

I 

cause, by his attorney, and in answer to the rule to show 
cause says: i 

The Wardman Mortgage and Discount Corpbration, a 
Virginia corporation, engaged in business in Washington, 
D. C., and with their principal offices in said city, failed to 
file corporation income tax returns for either ofi the years 
1928 and 1929. Accordingly, an examination of j the books 
and records of the said Wardman Mortgage and Discount 
Corporation was caused to be made pursuant to Section 
3176, Revised Statutes. This examination disclosed that 
' the books since its organization in 1924 had been kept on 
the accrual method of accounting. On the basis of the 
facts disclosed by this investigation the Commissioner of 
Internal Revenue caused corporation income tax Ireturns to 
be made, in comformity with the accounting method used 
by the taxpayer as shown by the taxpayer’s bwks of ac¬ 
count, as well as with the method used by the taxpayer in 
rendering its returns for prior years. ■ 

On the basis of the examination and the said income tax 
returns, proposed assessments were found by the Commis¬ 
sioner of Internal Revenue as follows: i 


Year 

Tax 

Delinquency 

Penalty 

Interest 

1 

1 

Total 

1928 

$9,090.31 

$2,272.58 

$1,151.22 

1 $12,514.11 

1929 

4,779.47 

1,194.87 

844.26 

: 6,818.60 


30 With respect to the year 1928, said taxipayer was 
notified of the proposed assessment by a' thirty-day 
letter dated January 12, 1931. Thereafter in due course on 
the April 25,1931 list the Commissioner assessed the above 
proposed tax, penalty and interest for the year 1928. 

With respect to the year 1929, said taxpayer was notified 
of the proposed assessment by a 7900 letter dated February 
16,1933, directed to Harry A. Barker, Receiver of said tax¬ 
payer, and the Commissioner assessed the above tax, pen¬ 
alty and interest for the year 1929, on the Februaly 25,1933 
list. Page 0, Line 4. i 

The Wardman Mortgage and Discount Corporation was 
placed in the hands of a receiver appointed April 15, 1931. 
Proof of the Government’s claim, with respect to the year 

1928, was filed August 20, 1931, with the Clerk |of the Su- 

( 

I 

I 

I 


I 

i 

I 
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preme Court of the District of Columbia, in the aggregate 
amount of $12,514.11, plus interest from April 29, 1931. 
Thereafter, under date of April 24,1933, an amended proof 
of claim was filed with the said clerk which included the 
taxpayer’s liability for tax, penalty and interest for the 
year 1929, in the aggregate amount of $6,818.60, plus in¬ 
terest from March 1, 1933. 

LESLIE C. GARNETT 
TJmted States Attorney 

HOWARD BOYD 

■ Assistant United States Attor¬ 

ney 

Attorneys for Claimant 

31 Order Instructing the Receiver as to Income 

Tax Claim 

Filed November 5,1936 

This cause coming on to be heard upon the receiver’s 
petition for instruction from this Court, as to whether the 
Federal income tax of the Wardman Mortgage and Discount 
Corporation, for the years 1928 and 1929, should be com¬ 
puted on the basis of the income accrued on the books of 
account of the said Corporation, for the respective years, 
as shown by the Report of the Auditor, or upon the basis 
of the amounts collected in cash by the said Corporation, 
during each taxable year, upon the interest income due in 
the same year; a rule directed to the Collector of Internal 
Revenue and the United States, to show cause why the 
claim against the said Corporation should not be dis¬ 
allowed; the return of the Collector of Internal Revenue to 
the rule to show cause; and after argument by counsel for 
the respective parties, and upon consideration thereof, it 
is by this Court this 5th dav of November, 1936, 
J^JUDGED, ORDERED and DECREED that the re¬ 
ceiver be, and he is hereby instructed, directed and author¬ 
ized to pay and allow the claim of the Collector of Internal 
Revenue for income taxes for the years 1928 and 1929 on 
the basis of the income as accrued on the books of account 


i 

I 
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of the said Corporation, for the respective years, ais shown 
by the Report of the Auditor. 

I 

DANIEL W. O’DONOGHUE, 
Justice. I 

j 

Appeal noted in open Court cost bond on appeal at $100.00 
or $50.00 cash in lieu thereof. | 

DANIEL W. O^DONOGOTE, 
Justice. ■ 

I 

32 Assignments of Error \ 


Filed November 24,1936 ' 

Now come Harry A. L. Barker and Gardner L.' Boothe, 
Receivers of Wardman Mortgage and Discount Corpora¬ 
tion, and make the following Assignments of Error: 


1. The Court erred in allowing the claim of the Collector 

of Internal Revenue. i 

2. The Court erred in its instructions to the Receivers to 
pay and allow the claim of the Collector of Internal 
Revenue. 

3. The Court erred in not instructing the Receivers to 

deny and disallow the claim of the Collector of Inter¬ 
nal Revenue. i 

4. The Court erred in not denying and disallowing the 
claim of the Collector of Internal Revenue. ' 

5. The Court erred in failing to decree in favor of the 

Receivers on the Rule to Show Cause and | Answer 
thereto. i 

6. The Court erred in its conclusion of law that the in¬ 

come taxes for the years 1928 and 1929 shoulcj be com¬ 
puted on the amounts accrued as income on the books 
as shown bv the Auditor. I 

7. The Court erred in failing to decree that the uncol¬ 

lected accrued interest at usurious rates was mot tax¬ 
able income. | 

8. Other errors apparent on the record. i 


MEREDITH M. DAUBIN 


Attorney for Receivers. 
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Memorandum 

NOVEMBER 24, 1936 

$50 deposited by H. A. L. Barker and G. L. Boothe, re¬ 
ceivers, in lieu of bond on appeal. 

33 Order 

Filed November 25, 1936 

#«****4t‘#* 

Upon oral motion of counsel, and consideration thereof, 
it is, this 25 day of November 1936, 

ORDERED that the Receivers be and they are hereby 
granted an extension to and including Dec. 9, 1936 within 
which to file a statement of evidence herein. 

JOSEPH W COX 
Justice 

No objection 
LESLIE C. GARNETT 
United States Attorney 

34 Filed November 27,1936 

Designation of Record 

1. Government’s tax claim for 1928 and 1929. 

1%. Receivers’ Objection to Tax Claim for 1928 and 
1929. 

2. Auditor’s Report. 

3. Order Confirming Auditor’s Report. 

4. Receivers’ Petition for Instructions. 

5. Rule to Show Cause. 

6. Answer of Collector of Internal Revenue to Rule. 

7. Order Allovdng Tax Claim—Nov. 5, 1936. 

8. Receivers’ Assignments of Error. 

9. Memorandum Deposit for Cost on Appeal. 

10. Order Extending Time to File Statement of Evidence. 

11. This Designation of Record. 

MEREDITH M DAUBIN 
Attorney for Receivers. 
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I 

District Court of the United States for the I 
District of Columbia. | 

j 

United States of Ameeica, | 

District of Cohimhia, ss: I 

I, Charles E. Stewart, Clerk of the District Court' of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 34, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which i$ made 
part of this transcript, in cause No. 52705 in Equity, \^here- 
in Robert B. Symthe is Plaintiff and Wardman Mortgage 
and Discount Corporation, a Body Corporate, is Defendant, 
as the same remains upon the files and of record in said 
Court. • I 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 18th day of December, 1936. 

C. E. STEWART, I 
(Seal) Clerk, \ 

I 

Endorsed on Cover: No. 6901. Harry A. L. Barker and 
Gardiner I. Boothe, Receivers of Wardman Mortgage and 
Discount Corporation, a body Corporate, Appellants vs. 
M. H. Magruder, Collector of Interal Revenue for iCoUec- 
for the District of Columbia Filed Jan 18 1937 Moncure 
tion District of Maryland. United States Court of Appeals 
Burke, Clerk | 


I 

I 

I 

I 

I 

I 

i 

i 

I 


I 

i 

I 


I 

i 
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IN THE ' 

t 

^mteb States; Court ot 

FOR THE DISTRICT OF COLUMBIA 
Januaby Term, 1937. | 

j 

No. 6901. ! 


Harry A. L. Barker and Gardiner L. Boothe, Re¬ 
ceivers of Wardman Mortgage and Discount Cor¬ 
poration, a body corporate, Appellants, 

V. ! 

I 

M. H. Magruder, Collector of Internal Revenue for Col¬ 
lection District of Maryland, Appellee, 


Appeal from the District Court of the United States 
FOR THE District of Columbia. 


APPELLANTS' BRIEF. 

I 

I 

A. STATEMENT. 

I 

Harry A. L. Barker and Gardner L. Boothel appear 
as Receivers of Wardman Mortgage and Discotmt Cor¬ 
poration, being so appointed by the District Court of 
the United States for the District of Columbia.! 

The Collector of Internal Revenue, Baltimore, Mary¬ 
land, has filed a claim in the Court below for additional 


I 

I 

I 

j 

i 

I 

I 
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Federal Income Taxes for the year 1928 of $12,514.11, 
and for the year 1929 of $6,818.60 alleged to be due 
from Wardman Mortgage and Discount Corporation. 

The Receivers filed a denial of liability and objections 
to the claim and a reference was had to the Auditor to 
determine certain facts relating to the income of the 
Corporation for the years involved; a report was made 
by the Auditor and confirmed by the Court, and appears 
in the Record in full. 

The Court below after consideration decreed that 
the claim of the Collector of Internal Revenue for in¬ 
come taxes for 1928 and 1929 should be allowed and 
paid on the basis of the income as accrued on the books 
of account of the said Corporation, for the respective 
years, as shown by the Report of the Auditor. 

B. FACTS OF THE CASE. 

The Report of the Auditor (Record pages 8 to 17 
inch) is all the evidence and constitutes the facts, since 
the same has been confirmed by the Court below (R. p. 
17). Summarized, this Report discloses that: 

The books of account of Wardman Mortgage and 
Discount Corporation (hereafter referred to as Tax¬ 
payer-Corporation) were kept on the accrual basis of 
accounting; 

The Taxpayer-Corporation loaned to the Wardman 
Constriaction Company during the years 1924 to 1926 
inclusive, cash in the amount of.$634,588.28 

The total cash paid back to the Taxpayer- 
Corporation by the Wardman Construction 
Company from 1924 to 1929 inclusive, was 288,872.23 


leaving a balance of. 

(See R. p. 10—^Auditor^s Finding No. 4) 


$345,716.05 
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1 

By agreement between the Taxpayer-Corppration 
and Wardman Construction Company, interest was 
charged on these loans at from 14 per cent to lib per 
cent for the years 1924 to 1928 (R. p. 16, Finding No. 
12, and R. p. 12, Finding No. 6); while a part!of this 
percentum was called discount the Auditor finds! (Find¬ 
ing 6, R. p. 12): I • 

‘‘The accruals upon the loans and advances in 
excess of 6 per cent per annum, while called ‘dis¬ 
counts’, were in effect additional interest charges 
upon said loans and advances and it was! tacitly 
understood and agreed between the parties: to said 
loans, that such charges or accruals, in excess of 
six per centum would be called ‘discounts.’! ” 

These charges of interest were accrued on the books 
of the Taxpayer-Corporation (R. p. 11, Finding No. 5) 
and were not collected during the year or subsequently 
(R. p. 12 and 13, Findings Nos. 7 and 9). Thes accru¬ 


als for the year 1928 totaled.$84,360.52 

and for the year 1929.$49,193.58 

(R. p. 13, Finding No. 10) I 


While the Report of the Auditor does not so indi¬ 
cate, it is conceded that these amounts were i not re¬ 
ported as taxable income by the Taxpayer-Corporation 
for the respective years and are now the basis of the 
Collector of Internal Revenue’s claim for tax liability 
and they are the amounts decreed to be taxable income 
in the order of the Court below (R. p. 24) frotn which 
decree the Receivers have appealed to this Court. 

C. QUESTIONS PRESENTED. 

The Assignment of Errors presents amongst others, 
the points: | 

I 

“6. The Court erred in its conclusion’ of law 
that the income taxes for the years 1928 ^d 1929 

i 

I 

I 

j 

i 

I 


I 
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should be computed on the amounts accrued as 
income on the books as shown by the Auditor. 

‘ ‘ 7. The Court erred in failing to decree that the 
uncollected accrued interest at usurious rates was 
not taxable income. ’ ’ 

D. ARGUMENT. 

Before the questions presented are considered, it 
must be understood that— 

(1) The books of the Taxpayer-Corporation were 
kept on the accrual basis of accounting; 

(2) No question is presented of any change of basis 
of accounting from accrual to cash or to any other 
basis. 

It is also admitted that by the Revenue Act of 1928, 
Section 41, the Commissioner of Internal Revenue is 
authorized to compute the taxable income in accor¬ 
dance with the Taxpayer’s method of accounting, if 
such basis reflects true income. 

However, on either the accrual basis of accounting or 
the cash basis, Taxpayer-Corporation had no net tax¬ 
able income for the years involved. 

The Auditor’s Report (R. p. 9, Finding No. 2) re¬ 
veals that on a cash receipts and disbursement basis: 

Year 1928 Year 1929 

Loss for the year. $1,414.75 $660.39 

The Auditor’s Report (R. p. 9, 10) Finding No. 3, 
shows that the income accrued on the books of Tax¬ 
payer-Corporation was as fol- 


I 



Y^ar 1929 
$50,03^66 


$4b,193.58 

Now these latter amounts represent accrued interest 
charges at rates in excess of that allowed by the Code 
of Laws of the District of Columbia, and were, there¬ 
fore, usurious; and these amounts were never collected 
(R. p. 12, Findings Nos. 6 and 7); and are the amounts 
the Commissioner of Internal Revenue contends are 

I 

taxable income for the respective years and also as de¬ 
creed by the court below. ; 

This brings us to the principle question in the case— 

THIS UNCOLLECTED ACCRUED USU¬ 
RIOUS INTEREST TAXABLE IKCOME, 
EVEN IF ACCRUED AS INCOME ON THE 
TAXPAYER-CORPORATION’S BOOKS?” 

It is urged that uncollected accrued usurious mterest 
is not taxable income for the reasons that— | 

I 

I. Usurious Interest by Law Forfeited^ 

The Code of Laws of the District of Columbia, Title 
17, Chapter 1, Sec. 3, (see appendix) defines usjiry and 
states— ! 

I 

‘‘ . . . the creditor shall forfeit the whole of the 
interest so contracted to be received. ’ ’ I 

i 

I 

Therefore, since these accruals of interest lat usu¬ 
rious rates are by law forfeited and since the facts re- 


Year 1928 

lows .$85,314.01 

and of these amounts Finding 
No. 10 (R. p. 13) shows that 
there was accrued as interest 
at rates in excess of the statu¬ 
tory rate on the amounts 
loaned to Wardman Construc¬ 
tion Company (but never col¬ 
lected) .$84,360.52 








6 


veal that these accruals were never collected, then the 
Taxpayer-Corporation did not actually realize any in¬ 
come— these amounts are not properly accruable as in¬ 
come receivable. 

‘‘Accrue’’ is defined by the Century Dictionary: 
“To grow, increase, augment— in law—to become 
a present enforceable right or demand.*^ 

n. No Enforceable Right to Collect—Then No Tax¬ 
able Income. 

Could Taxpayer-Corporation enforce the payment of 
these accrued usurious interest charges? 

No! The District Code (supra) says the whole of 
the interest is forfeited and by Chapter 1, Sec. 5, Title 
17, in any action on the contract for payment of money 
at a rate forbidden by law—any payments made of in¬ 
terest shall be applied on account of the principal debt 
and judgment shall be rendered for no more than the 
balance of principal after deducting the interest paid. 
(See appendix for text of statute) 

It would be a harsh and unrealistic doctrine which 
would tax items as income which had been accrued on 
the books of account but which the creditor was unable 
to translate into payment. 

See “Accounting Theory and Practice by Roy Kes- 
ter, page 250, and Judge Augustus Hands’ opinion in 
Corn Exchange Bank v. TJ. S., 37 Fed. (2d) 34. 

“ * * « jg a doubt as to ability to collect 

an account receivable accrued when it falls due, the 
valuation of the account receivable should express 
that doubt. 

A bank on the accrual and calendar year basis 
should not report in gross income accrued interest 
on a loan to a company that went into the hands of 
a receiver on December 31. 




I 


! 

i 


(There was no question of usury in tliis case, 
merely the ability to enforce and collect accrued 

interest.) ! 

The Government should not tax under the claim 
of income, that which is not received during the 
taxable year and in all probability will not be paid 
within a reasonable time thereafter. i 

Bookkeeping entries which do not correctly re¬ 
flect income do not estop the taxpayer from ques¬ 
tioning the taxation.’’ | 

‘‘If A loaned $100,000.00 to B and the latter was 
a hopeless insolvent but A did not know it, can it 
be thought that A would create taxable income by 
mistakenly entering interest upon the loan upon 
his books ? What the government is pernntted by 
the constitution to tax is real and not supposed 
income ’ ’ I 

Cited in Peyton^Dupont Securities Co, 66 Fed. 
(2d) 718; American Lighting Company^ 66 Fedl 
(2d) 425; Garden Homes Company, 64 Ffed. (2d) 
593; Atlantic Coast Line R. R, Co, 31 BTA 730— 

i 

The United States Supreme Court holds in |Z7. S, v. 
Anderson, 269 U. S. 422, “an accrual of incoipe takes 
place when all events have occurred which i fix the 
amount of income and determine that it is to he re¬ 
ceived hy the Taxpayer,^’ \ 

The decided cases, without exception, hold that the 
books of account must always give way to the true 
facts. ; 

I 

Income is to be determined from actual facts, as to 
which books of account are only evidential; see Doyle 
V. Mitchell Bros,, 247 U. S’. 179 affg. (CCA) ^5 Fed. 
686; Southern Pacific Co, v. Muenter, 260 Fed. 837, pub¬ 
lished by Treasury Department as T. D. 2944,1 CB216; 
Elkins, 12 BTA 1058; Acq. VIH 1 CB 13. | 

The Board of Tax Appeals in Atlantic Coast Line 
Railroad Company, et al, 31 BTA 730, had a question 


.: _•-■ . ..... .s 
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of the taxpayer’s books being on an accrued basis and 
o\vning interest bearing notes (there was no question 
of usury) and the taxpayer reported as income only the 
cash collected on the accrued interest items because the 
balance was doubtful of collection and in fact was never 
collected. The Commissioner of Internal Revenue con¬ 
tended, as in the instant case, that the company being 
on the accrual basis, the full amount accrued was tax¬ 
able income. The Board held, 

‘‘Decision of the issue in controversy here must 
rest upon the determination of a question of fact. 
If the facts indicate that there was a reasonable 
expectancy of receipt of interest involved or that 
petitioner would probably be able to collect such 
interest, then the full amount should have been ac¬ 
crued and reported as taxable income * * * ”, 

and the Board held that since the interest had never 
been received and was not collectible due to financial 
condition of the debtor that only the actual cash col¬ 
lected during the taxable year was income. 

The case itself reviews many cases on the question 
whether bookkeeping entries or actual facts control, 
and also on the proposition that only when the right to 
receive income becomes fixed should it be accrued as 
income and subject to taxation. 

The Board relies on Corn Exchcmge Bank v. Z7. S, 37 
Fed (2d) 34, quoting as follows: 

“When tax is lawfully imposed on income not 
actually received, it is upon the basis of a reason¬ 
able expectancy of its receipt, but a taxpayer 
should not be required to pay a tax when it is rea¬ 
sonably certain that such alleged accrued income 
will not be received and when, in point of fact, it 
never was received. A taxpayer, even though keep¬ 
ing his books upon an accrual basis, should not be 








I 

1 

I 

9 ! 

required to pay a tax on an accrued incorn^ unless 
it is good and collectiblej and, where it is bf doubt¬ 
ful collectibility or it is reasonably certain it will 
not be collected, it would be an injustice to the tax¬ 
payer to insist upon taxation, Edward v. Keight 
(C. C. A.) 231 F. 110; United States v. Frost, 25 
Fed. cas. 1221, No. 15172; Spencer v. Lou^e (C. C. 
A.), 198 F. 961. (Italics supplied) i 

“A Taxpayer cannot be charged to have real¬ 
ized an income unless there exists reasop for be¬ 
lieving that the income is likely to be paid or can 
be collected. Such has been the ruling of the 
Board of Tax Appeals. Turner’s Falls rower & 
Electric Co. v. Commissioner of Internal Jlevenue, 
15 B. T. A. 983; Great Northern By. Co. v. Com¬ 
missioner of Internal Revenue, 8 B. T. A. 225.” 

See also Northwestern Improvement Co., 14 B. 

T. A. 79 and Higgins Estate, 30 B. T. A. 814. 

! 

The Supreme Court in Spring City Foundry Co, v. 
Commissioner, 292 U. S. 182, held— 

i 

‘‘Keeping accounts and making re turps on the 
accrual basis, as distinguished from the cash basis, 
import that it is the right to receive and not the 
actual receipt that determines the inclusion of the 
amount in gross income. When the right to re¬ 
ceive an amount becomes fixed, the right accrues.” 

j 

Interest on notes representing advances to ia debtor 
was held not properly accruable by a taxpayer on the 
accrual basis, where there was no reasonable antici¬ 
pation of collection of such interest in Turner’s Falls 
Power S Electric Co,, 15 B. T. A. 983— | 

‘ ‘ The Court must be guided by facts raliher than 
by bookkeeping entries, which are nevet conclu¬ 
sive.” (See Com. of Int. Rev. v. Nevjr Jersey 
Title Ins. Co., 79 Fed. (2d) 1492). 

I 

i 

! 

i 

I 


I 
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Again in Sitterling v. Com, of hit. Rev., 80 Fed. (2d) 
939, it was held— 

‘‘Mere bookkeeping entries are not conclusive 
on government or taxpayer, but are merely evi- 
dentual and decision must rest upon actual facts 
proved.^’ 

Income must he realized to he taxable.^^ (Com¬ 
missioner of Internal Eevenue v. Great Western 
Power Co. of Calif., 79 Fed. (2d) 94 C. C. A. 2). 

“Generally speaking— Income Tax Law is con¬ 
cerned only with realized gains.” (Stoner v. Com¬ 
missioner of Internal Eevenue, 79 Fed. (2d) 175— 
cert, den’d 56 S. Ct. 309). 

‘ ‘ That which is not income cannot be so made by 
definition for purposes of taxation.” (Central E. 
Co. of N. J. V. Commissioner of Internal Eevenue, 
79 Fed. (2d) 697) D. Ct. 

“Income” within Sixteenth Amendment is fruit 
born of Capital—and with few, if any exceptions, it 
is income as the word is known in common speech. ” 
(U. S. V. Safety Car Heating & Lighting Co., 56 S. 
Ct. 353, Eev’g. 76 Fed. (2d) 133. 

The Supreme Court in Weiss v. Stern, 265 U. S. 242 
holds: 

“* * * when applying the provisions of the 

Sixteenth Amendment and income law’s enacted 
thereunder, w’e must regard matters of substance 
and not mere form.” 

Here, in the instant case, the form was an accrual of 
interest income on the books of taxpayer corporation. 
The substance reveals that this accrual was interest at 
usurious rates, which was never collected, and since 
forfeited by law, no right to enforce collection ever 
came into existence and the conclusion must be that 
there w’as nothing to accrue; hence no taxable income 
exists. 
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Therefore, the decree of the court below that the 
income tax for the years 1928 and 1929 must ! be com¬ 
puted on the income accrued on the books as shown by 
the Auditor’s Report, e., the accrued usurious inter¬ 
est is plainly error and must be reversed. ! 

An item is accruable only where all the facts that as¬ 
sure its receipt at some future date are fixed and cer¬ 
tain. 

I 

The basic idea is that all the events creating the lia¬ 
bility have occurred—^no contingency remains. The 
taxpayer has earned the income and its collbction is 
enforceable at law. i 

i 

If the events have created a legally enforceable right 
of value then the amount is accruable; othermse it is 
not. There must be present both the enforceajble right 
and the value, the latter being the collectibility of the 
right. ' 

The rule has been laid down by the Supreme' Court in 
Eisner v. Macomher, 252 U. S. 189 that ‘4ncoine is gain 
from labor or capital or both combined”. The gener¬ 
alization of this judicial definition is possible.: 

Here, in the instant case, just because the taxpayer- 
corporation entered this usurious interest on its books 
as “accrued”, the Commissioner of Internal Revenue 
and the Court below has concluded it to be taxable 

income. I 

i 

III. Facts Reveal No Taxable Income from Uncollected 

Accrued Usurious Interest. 

) 

The true facts are shown by the Auditor Is report, 
and the courts have held that they will be guided by the 
facts rather than the bookkeeping entries. {Com. of 
Int. Rev. V. New Jersey Title Ins. Co. supra^ Com. of 
Rev. V. Great Western Power Co. — supra). These 
facts, as shown by the Auditor’s report, reveal 


I 

I 

I 

1 

i 

i 
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1) —that the interest accrued during the years 1928 
and 1929 never was collected. 

2) —That this interest accrued was at rates in excess 
of the statutory rate therefore by statute it was usuri¬ 
ous and was forfeited in its entirety. 

3) —By statute in any action on the money payment 
contract no interest could have been collected—for all 
payments even of interest at rates forbidden are 
credited against the principal. 

Therefore, there was no taxable income—^no increase 
in wealth that could be translated into payment—^no 
rights came into existence that could be enforced at 
law and the accrued interest never was collected. 

IV. Illegal Gains Taxable, if Received. 

There are some decided cases that must be distin¬ 
guished by their facts from the instant case. 

It must be noted that none of the accrued usurious 
interest was ever collected; therefore all those income 
tax cases which hold that illegal income is taxable when 
actuallv received are readilv distinguishable and have 
no application to the instant case since the usurious 
interest was never collected. 

In TJ. S» V. Sullivan, 274 U. S. 259, it was held that the 
illegal aspects of an enterprise do not make the actual 
profits received exempt from tax. 

G. L. Rickard v. Com. of Int. Rev. 15 BTA 316 held 
as taxable income money actually received from an ille¬ 
gal enterprise. 

Lisansky v. United States, 31 Fed. (2d) 856 was a 
criminal case in which Lisansky was convicted for fail¬ 
ure to report as taxable income profits from loans at 
usurious rate of interest in the year of actual receipt of 
the profits. 
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V. Accrued Usurious Interest Even Though Cbllected 

—Not Taxable Income. 

I 

I 

Treasury Department—Solicitor Memo. 4591— IV — 

2 Cumulative Bulletin 160— I 

i 

‘‘Usury—Since Texas courts hold that each pay- • 
ment made upon a contract affected with Usury is 
a payment upon the principal, applied by law, 
though paid as interest, a Texas taxpa^^er who 
lends money at usurious rates need not report any 
amounts received on such debt until the amount 
loaned has been returned to him. ’ ’ I 

I 

I 

j 

This Texas case reveals that payments had been made 
as interest and received as such—^however, since by 
law they were payments on the principal, than there 
was no taxable income. This Texas statute is | similar 
to usury statute here involved. i 

To the same effect— National Cattle Loan Cp. v. JJ. 
S. 62 Fed. (2d) 168 | 

“Usurious interest charged a Mississippi cus¬ 
tomer is not income because it is uncollectible 
under State laws” | 

j 

i 

The Board of Tax Appeals, Terrell, 7 B. T.! A. 773, 
held that usurious interest, fees and charges, actually 
received, were taxable gross income, even though the 
debtor could recover the illegal interest by ah action 
in two years. | 

This Board case turned on the point of actual receipt 
of the interest—that is, a definite increase in wealth. 

In the District of Columbia, a payment of interest at 
a rate forbidden by law is to be deemed and taken to be 








14 


a payment made on account of the principal debt:—D. 
C. Code—Title 17—Chapter 1—Sec. 5— 

‘^Unlawful interest to be credited.—In any 
action brought upon any contract for the payment 
of money with interest at a rate forbidden by law, 
as aforesaid, any payments of interest that may 
have been made on account of said contract shall 
be deemed and taken to be payments made on ac¬ 
count of the principal debt, and judgment shall be 
rendered for no more than the balance found due 
after deducting and properly crediting the interest 
so paid; * * 

Therefore, even if, in the instant case, there had been 
payments made as unlawful interest, it would by opera¬ 
tion of law have been deemed and taken to be payments 
made on account of the principal debt. 

However, as found by the Auditor in report con¬ 
firmed September 28, 1936, there were never any pay¬ 
ments received and applied by the Wardman Mortgage 
and Discount Corporation on any of the interest ac¬ 
crued on its books. (Finding No. 7). Also, the total 
payments received during the entire period were only 
$288,872.23, whereas, the total loans made were $634,- 
588.28, leaving an unpaid balance of the principal debt 
of $345,716.05 (Finding No. 4) with no collection of the 
accrued usurious interest (Finding No. 7). 

E. CONCLUSION. 

It cannot be said that the Receivers of the taxpayer- 
corporation are attempting to change its accounting 
basis. They are resisting an attempt by the Commis¬ 
sioner of Internal Revenue to compel the payment of 
an income tax on items accrued as income on its books 
because. 


I 


1) —The facts show that no payments on these ac¬ 
crued amounts were ever received and applied by the 

taxpayer-corporation. j 

2) —That the accrued items represent accrued usu¬ 
rious interest, ' 

3) —That by the laws of the District of Columbia the 
entire interest was by law forfeited because thfe inter¬ 
est charge contracted to be received was in excess of 
the statutory rate, and 

4) —That in any action by the taxpayer-corporation, 

this interest as accrued on its books could not have 
been collected. ! 

Therefore, there was no ^ ‘ rightaccruable as in¬ 

come—no enforceable right came into existence, and 
hence no taxable income, since there was nothing to ac¬ 
crue. The book entries must give way to thO actual 
facts which reveal that it would be an injustice to this 
taxpayer to insist upon taxation, since the alleged ac¬ 
crued income could not at law have been collected, and, 
if paid, would have been by law a payment on the prin¬ 
cipal debt and in point of fact, never was collected. 

That the Court below should be reversed is : 

Respectfully submitted, | 

Meredith M. DAuhiN, 

Attorney for Appellants. 
Washington, D. C. I 

Mav, 1937. ! 
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APPENDIX. 

The Code of the District of Columbia, Title 17, Chap¬ 
ter 1, Sec. 3, states: 

Usury defined.—^If any person or corporation 
shall contract in the District, verbally, to pay a 
greater rate of interest than 6 per centum per an¬ 
num, or shall contract, in writing to pay a greater 
rate than 8 per centum per annum, the creditor 
shall forfeit the whole of the interest so contracted 
to be received.’’ (Mar. 3, 1901, 31 Stat. 1377 C. 
854, Sec. 1179; Apr. 19, 1920, 14 Stat. 568 C. 153). 

The Code of the District of Columbia, Title 17, Chap¬ 
ter 1, Sec. 5— 

‘‘Unlawful interest to be credited.—^In any 
action brought upon any contract for the payment 
of money with interest at a rate forbidden by law, 
as aforesaid, any payments of interest that may 
have been made on account of said contract shall 
be deemed and taken to be payments made on ac¬ 
count of the principal debt, and judgment shall be 
rendered for no more than the balance found due 
after deducting and properly crediting the interest 
so paid; * (Mar. 3,1901, 31 Stat. 1378, C 

854 Sec. 1182, June 30,1902, 32 Stat. 542 C. 1329). 
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In the United States Court of Appeals 
for the District of Columbia 

Jantjart Term, 1937 i 


No. 6901 i 

( 

Harry A. L. Barker and Gardiner L. Boothe, 

I ' 

I 

Receivers of Wardman Mortgage and BiScoitnt 
Corporation, a Body Corporate, appellants 

V. I 

M. H. Magrttder, Collector of Internal Rev- 

ENUTE FOR COLLECTION DISTRICT OF MARYLAND, 
APPELLEE I 


ON APPEAL FROM THE DISTRICT COURT OF THE 
STATES FOR THE DISTRICT OF COLUMBIA 


UNITED 


BRIEF FOR THE APPELLEE 


OPINION BELOW 


The District Court rendered no opinion. 

JURISDICTION 



This is an appeal from an order of the District 
Court filed N'ovember 5, 1936, allowing and order¬ 
ing the payment by the receivers of the Wardman 

I 

Mortgage and Discount Corporation of a claim filed 
by the Collector of Internal Revenue for income 
taxes, penalties, and interest assessed for the years 
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1928 and 1929 in the aggregate amounts of $12,- 
514.11 for 1928 and $6,818.60 for 1929 (R. 24). 
Appeal was noted in open court and assignments 
of error were filed November 24, 1936 (R. 25). 
Jurisdiction is apparently claimed under Section 
128 (a) of the Judicial Code, as amended by the 
Act of February 13,1925. 

QTTESTION PBESENTED 

When a corporate taxpayer earns and accrues in¬ 
terest on its books kept on the accrual basis and it 
is not shown that its affiliated corporation owing 
such interest is unwilling and unable to pay the 
same during or immediately after the taxable years 
in question, is such interest taxable income, irre¬ 
spective of the facts that it is in excess of the legal 
rate of interest allowed by the Code of Laws of the 
District of Columbia and may be forfeited in an 
action by the taxpayer for collection of the debt? 

STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of the statutes and 
regulations involved will be found in the Appendix, 
infra, pp. 19-24. 

STATEMENT 

On April 28,1933, the Collector of Internal Rev¬ 
enue, Baltimore, Maryland, filed a proof of claim 
in the receivership proceeding of the Wardman 
Mortgage and Discount Corporation in the District 
Court for income taxes, penalties, and interest for 
the years 1928 and 1929, in the respective aggre- 


gate amounts of $12,514.11 and $6,918.60 l’-2). 

The amounts of these assessments are not disputed 
by the receivers. On March 1, 1934, the receivers 
filed objections to this claim (R. 4-5), and; there¬ 
after the matter was referred to the auditor to take 
testimony and report the facts to the court.' 

On September 14, 1936, the auditor filed tiis re¬ 
port (R. 6-16). This report was confirmed by 
order of the District Court filed September 28, 

I 

1936 (R. 17). By petition of the receivers for in- 
structions as to the tax claim (R. 17) and answer 
filed by the Collector to the rule to show cause (R. 
22), the matter was heard by the District! Court 
and resulted in that court’s order of Novernber 5, 
1936, allowing the claim (R. 24). I 

The Wardman Mortgage and Discount Corpo¬ 
ration kept its books on the accrual basis for the 
years 1928 and 1929, and on this basis had gross 
income from discount and interest for the year 1928 
of $85,314.01 (R. 8). For the year 1929 its income 
of $50,039.66 was from interest alone (R. 8). ! Its in¬ 
come tax returns for these years were made on the 
accrual basis. During the years 1924 and 1926, 
inclusive, the taxpayer loaned the Wardman Con¬ 
struction Company, later Wardman Corporatioi^ 
sums aggregating $634,588,28 (R. 10). No money 
was loaned in the year 1927, nor were anyi loans 
made during the years 1928 and 1929, the taxable 
years in question (R. 10). During the years 1924 
to 1927, inclusive, the taxpayer received cash from 

'I • ^ 

the Wardman Construction Company amounting 




to $200^22.74. In the years 1928 and 1929 addi* 
tional cash was received in the respective amounts 
of $75,137.49 and $13,512 (R. 10). 

During 1928 the taxpayer accrued on its books 
as income from the Wardman Construction Com¬ 
pany interest at the rate of six per cent, amount¬ 
ing to $47,760, and the sum of $34,200, represent¬ 
ing six months’ discount on a note of $760,000 at 
the rate of 9 per cent per annum (R. 11). This 
is the only item of discoimt in either year. 

As of July 1,1928, the taxpayer accepted three- 
year six per cent collateral trust notes amounting 
to $832,000 in payment of the note of $760,000 and 
an open accoimt of $72,000. The item of interest 
of $22,800 for the first half of 1928 (R. 11) repre¬ 
sents six per cent on the note of $760,000 up to 
July 1, when the notes for $832,000 were given, 
and the item of $24,960 represents interest at six 
per cent per annum on $832,000 for the last six 
months of 1928. The item of $49,920 represents 
six per cent interest on the indebtedness of 
$832,000, accrued for the year 1929 (R. 11). 

There is not sufficient evidence in the record to 
determine the credit standing of the Wardman 
Corporation in 1928 and 1929, or its ability to meet 
its obligations (R. 12-13). 

The auditor found that the item of discoimt of 
$34,200 accrued for the year 1928, the only discount 
involved in this case, was, in effect, additional in¬ 
terest upon the loans and advances made by the 
taxpayer (R. 12). The books of the taxpayer do 
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I 
f 

i 
I 

not show that the cash amount of $88,649.49, re¬ 
ceived by it during the years 1928 and 1929 from 

• I 

the borrower, Wardman Construction Coinpany 
(R. 10), was applied, against the interest and dis¬ 
count accrued on the loan (R. 12). The eyidence 
does not show whether the taxpayer collected any 
interest on the three-year six per cent notes of the 
Wardman Corporation for the years 1928 and 1929 
(R. 13), even though cash of $88,649.49 was re¬ 
ceived and the taxpayer did not purchase aUy obli¬ 
gations or securities from the Wardman Construc¬ 
tion Company or the Wardman Corporation upon 
which dividends might have been paid (R. 12). 

j 

STTBOTABY OF ABGTJMENT ' 

! s 

The only interest in excess of the legal rate on 
which taxes are claimed was accrued for the year 

I 

1928. Practically all of this was paid in that year. 
The receivers’ contentions do not apply to the year 

1929. 

It is settled that illegal income is taxable. In¬ 
terest is properly accrued in the year it is earned, 
irrespective of when it is collected. Eveni though 
the interest earned for 1928 was in exces^ of the 
legal rate, there is no showing in this case that the 
taxpayer’s obligor was unwilling or unabl^ to pay 
such interest during or immediately after the tax- 

I 

able year in question. i 

The defense of usury is personal to the borrower 
and may not be used by the appellants to defeat 
the Government’s claim for taxes. Equity'will not 

I 

I 

i 


I 
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permit this taxpayer to profit by its own wrong 
by successfully defending on this ground in viola¬ 
tion of this fundamental principle of law. The 
usury statutes of the District of Columbia do not 
affect the treatment of the taxpayer’s income under 
the Federal statute. 

• ARGUSIENT 

I 

Practically all the interest earned and accrued by the 
taxpayer for 1928 was actually collected by cash 
received from the debtor in that year 

The books of the taxpayer were kept on the ac¬ 
crual basis and the taxes claimed for the years 1928 
and 1929 were assessed on income accrued on the 
books-for those years. However, the receivers, al¬ 
though admitting that the Commissioner was au¬ 
thorized to compute the taxable income in accord¬ 
ance with the taxpayer’s method of accounting, 
contend that the taxpayer had no net income for the 
■years in question. In their brief (p. 5), they state 
that the amounts of interest accrued of $84,360.52 
Tor the year 1928, and $49,193.58 for the year 1929 
'^‘represent accrued interest charges at rates in ex¬ 
cess of that allowed by the Code of Laws of the Dis¬ 
trict of Coluinbia, and were, therefore, usurious; 
* " * *.^’ This statement is incorrect as to the 
year 1929, because no interest in excess of six per 
cent was accrued for that year. Consequently, the 
receivers’ defense, that the law of the District of 
Columbia providing for the forfeiture of usurious 
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I 

interest rendered ineffective for tax purposes the 
accruals of interest on the taxpayer’s books^ does 
not apply to the year 1929. The receivers have of¬ 
fered no defense to the tax claim for 1929 andi their 

I 

contentions on this appeal are necessarily limited 
to the year 1928. 

I 

The receivers argue that the accruals of interest 
made by the taxpayer on its books for the years 
1928 and 1929 were never collected by it and, con¬ 
sequently, could not have been income for income 
tax purposes. Yet a cash payment was made to 
the taxpayer by the debtor in 1928 of $75,137.49. 
The auditor found, at the request of the receivers, 
that the taxpayer’s records do not show that any 
part of the cash payments were applied as a reduc¬ 
tion against the interest earned and accrued.: The 
record is silent as to whether the debtor or the tax¬ 
payer appropriated the cash payment to either 

principal or interest. The payment could not have 

1 

been a dividend or in lieu of a dividend because the 

I 

taxpayer owned no stock,in its debtor. 

Under these circumstances the cash paid for the 
year 1928 should be considered a payment of the 

I 

interest accrued for that year. Korbly v. Spring- 
field Inst, for Savgs,, 245 U. S. 330. i 

In Helvering v. Brier, 79 F. (2d) 501 (C. C. A. 

4th), the court said (p. 503): | 

i 

The general rule in the United States courts 
with regard to the application of a partial 
payment upon a debt is that it shall be first 
applied to the liquidation of the interest due, 

18613—37-2 I 


I 

I 
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before any part is applied to the principal. 
Ohio Sa/v. Bank d Trust Co, v. Willys Cor¬ 
poration (C. C. A.), 8 F. (2d) 463. * * * 

Unlabeled payments may be applied to interest 
due in excess of the legal rate where there is no 
appropriation of the payments by the debtor. 
Marye v. Strouse, 5 Fed. 483 (C. C. Nev.). Ac¬ 
cordingly, appellants’ contention that the accruals 
for 1928 were not collected is without merit. 

n 

The defense of usury is personal to the borrower and is 
not available to the receivers to defeat the Govern¬ 
ment’s claim for taxes 

The receivers’ principal contention is that uncol¬ 
lected accrued usurious interest is not taxable in¬ 
come, because such interest may be forfeited by 
law, and there is no enforceable right in the lender 
to collect such interest. This contention is tanta¬ 
mount to the argument heretofore rejected by the 
courts that illegal income is not taxable. United 
States V. Sullivan, 274 U. S. 259; United States v. 
Yuginovich, 256 U. S. 450; United States v. Stafoff, 
260 U. S. 477; Steinberg v. United States, 14 F. 
(2d) 564 (C. C. A. 2d) ; McKenna v. Commissioner, 
1 B. T. A. 326; Terrell v. Commissioner, 7 B. T. A. 
773; Green v. Commissioner, 11 B. T. A. 185; Pal¬ 
ter son V. Anderson (S. D. N. Y.), decided August 
30,1937, not officially reported but found in Vol. I, 
Prentice-Hall, 1937, p. 1557. 
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The receivers concede that illegal income is itax- 
able ‘‘if received’’, but attempt to distinguish the 
cases so holding by showing that the income here 
involved was never collected. However, the (^ses 
cited in this attempt are not applicable to the i^ues 
in the case at bar because they all concern indi¬ 
viduals on the cash receipts and disbursenients 
basis. On that basis, income is not reported until 
“received”, which accoimts for the use of that '^ord 
in the decisions, but in the case of a taxpayer on 
the accrual basis the accrual is the equivalent to 
the receipt. For tax purposes, there is no differ¬ 
ence between the accrual of income and its receipt 
in cash where taxpayers keep their books on the 
respective bases. I 

The appellants further contend that accrued 
usurious interest, even though collected, is not' tax¬ 
able as income (Br. 13), and quote in support of 

I 

such contention an alleged excerpt from Solicitor’s 
Memorandum 4591, iy-2 Cumulative Bulletin 160. 

_ I 

This opinion was rendered on the question of 
whether certain losses sustained by a resident of 

_ I 

Texas during 1923 are allowable deductions and is 
not in point. It is not in point for the further rea¬ 
son that it involved a taxpayer on the cash receipts 
basis. i 

The receivers also cite National Cattle Loan Co. 
V. United States, 62 F. (2d) 168 (C. C. A. 7th) (Br. 
13), and allegedly quote therefrom. There is no 
such quotation in this case as appellants set forth 
in their brief, nor is any question of usurious in- 

I 
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terest involved therein. The only question in¬ 
volved is the sufficiency of a claim for refund. 

Appellants have apparently abandoned the con¬ 
tention that the books of the corporation were im¬ 
properly kept on the accrual basis, and that the 
interest and discount for the years in question were 
improper accruals at the time they were made. In 
this appeal they appear to rest solely on the propo¬ 
sition that by reason of the usury statute of the 
District of Columbia, the accruals were improper 
because unenforceable by the taxpayer. 

There has never been any question about the 
validity of the obligations upon which the interest 
was accrued, nor anv contention that at the time 
the accruals were made, the interest was not earned 
according to those obligations. In other words, 
the receivers do not contend that the accruals were 
prematurely or tardily made, or should have been 
made for any other years than those for which they 
were entered on the books. The accruals were, 
therefore, proper and constituted accrued income. 
In Spring City Co. v. Commissioner, 292 tJ. S. 182, 
the Supreme Court said (p. 184) : 

Petitioner first contends that the debt, to 
the extent that it was ascertained in 1920 
to be worthless, was not returnable as gross 
income in that year, that is, apart from any 
question of deductions, it was not to be re¬ 
garded as taxable income at all. We see no 
merit in this contention. Keeping accounts 
and making returns on the accrual basis, as 
distinguished from the cash basis, import 
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that it is the right to receive and- no^ the 
actual receipt that determines the inclusion 
of the amount in gross income. When the 
right to receive an amount becomes ;fixed 
the right accrues. * * * I 

In Hadley v. Commissioner, 36 F. (2d) 543 
(App. D. C.), this Court said (p. 544) : ; 

It does not clearly appear whethejr the 
taxpayer rendered his returns on a ca;sh or 
accrual basis, but we think this is not ma¬ 
terial, since the mere credit of his account 
with the earnings constituted- an accrual. 
United States v. Anderson, 269 U. SI 422. 

* * * I . 

The distinction between the receipt and 

I 

accrual must be kept in mind. Income may 
accrue to the taxpayer and yet not be sub¬ 
ject to his demand or capable of Ibeing 

' I 

drawn on or against by him. i 

I 

In the recent case of Blvm v. Helvering, |74 F. 
(2d) 482 (App. D. C.), certiorari denied, 295; U. S. 
732, this Court said (p. 484) : | 

Nothing is now better established! than 
that the assessment of income taxes is on 
the basis of an annual accounting period, 
****** There may be cases in 
which the rule works hardship on the tax¬ 
payer, but the reason of the rule is the neces¬ 
sity of government, and so firmly is it estab¬ 
lished and confirmed by decisions of the Su¬ 
preme Court that, as we view the matter, it 
would be merely a waste of time to (fecuss 
it further. * * * 


I 


I 
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The above ruling of this Court was made, de¬ 
spite a showing that the taxpayer might ultimately 
be adjudged liable to restore the equivalent of the 
income in question. 

It is legally immaterial to a decision in this case 
whether the cash payments are considered a pay¬ 
ment of interest or not. In Helvering v. Nibley- 
Mimnati^hLumber Co,, 70 F. (2d) 843 (App. D, C.), 
this Court decided that a corporation on the ac¬ 
crual basis of accoimting should accrue income at 
the time its right to such income became fixed, ir¬ 
respective of whether the income was actually re¬ 
ceived in the year in question. In Peyton Du¬ 
Pont Securities Co, v. Commissioner, 66 F. (2d) 
718 (C. C. A. 2d), the court said (p. 722): 

It is apparent that these items were entered 
on the petitioner’s books and carried there 
as an accrued income in the taxable period. 
To be sure it has been stipulated that ^‘at no 
time has the petitioner been able to collect 
said sums or any part thereof.” This is 
novT urged upon us as an admission that 
when the entries were made the charges 
were uncollectible, and did not refiect income 
' imder the decision in Corn Exchange Bank 
V. United States (C. C. A.), 37 F. (2d) 34. 
We do not think it may fairly be pressed 
so far and that the petitioner has failed to 
show it had no reasonable expectancy, either 
' when it was accrued on its books or at any 
' time during the taxable year, that this in¬ 
come would not be received in due course. 
It stands like accrued income generally, and 
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when it could not be collected the petitioner 
was entitled to such adjustment in; a later 
year as the law allowed. 

This case clearly disposes of the receivers^ prin- 

! 

cipal contention that because the taxpayer; had no 
enforceable right to collect the interest for 1928, it 
had no reasonable expectation of collectibn and, 
hence, should not have accrued such interest on its 
books as income. It points out the distinction be- 
tvreen the instant case and the Corn Exchange 
Bank case, decided by the same court, because the 
receivers have utterly failed to show that the tax- 

I 

payer had no reasonable expectancy during the 
taxable years in question that this interest would 
not be received in due course. Practically all of it 
for 1928 was received that year. As the Circuit 
Court of Appeals for the Second Circuit points out 
in its opinion, the accruals stand like accrued in¬ 
come generally, and if they could not eventually 
be collected, the taxpayer was entitled to Such ad¬ 
justment in a later year as the law allowed at that 
time. But this later redress in no way affects the 
propriety of the accruals in the earlier years. 

Most of the cases cited by the receivers iii Part II 
of their brief (Br. 6-11) are clearly inapplicable 
to the question before the Court in the instant case. 
Some of the cases, however, are authority for the 
Government’s position. The principal quotation 
from the Corn Exchange Bank case (Br. 6-7) is of 
no assistance to either party as this case has been 
clearly distinguished. Atlantic Coast Line Rail- 
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road Co. v. Commissioner, 31 B. T. A. 730, (Br. 
7-8) is authority for the Grovemment’s position, 
as we have shown that the taxpayer had a reason¬ 
able expectancy of receipt of the interest involved. 
The Spring City Co. ease (Br. 9) has been cited 
by the Government as authority for its position, 
and the balance of the authorities cited by the re¬ 
ceivers from this point to the end of Part II of 
their brief are all without any bearing on the ques¬ 
tion before this Court. 

This brings us to the question of usury, so vig¬ 
orously argued by the receivers and in consider¬ 
ing this issue it should be borne in mind that the 
taxpayer and the borrower were affiliated compa¬ 
nies. Nothing in the record indicates that the Ward- 
man Construction Company, the borrower, had no 
intention of paying the interest in question, or that 
it would be necessary for the taxpayer to try to en¬ 
force collection. In fact, the record indicates 
otherwise because of the cash payments it made. 

In Jefferson Standard Life Ins. Co. v. Battel, 83 
F. (2d) 504 (C. C. A. 5th), certiorari denied, 299 
U. S. 567, the court said (pp. 505-506) : 

It is distressed borrowers whom usury 
laws seek to protect from oppression. * * * 
there is no prohibition against paying a 
usurious debt if the borrower’s notion of 
honesty and of maintaining his credit leads 
him to desire to pay it. 

Usury is a personal defense which may option¬ 
ally be waived or asserted by the maker of a con- 




tract affected by it. Norton v. Commerce Trust 
Co., 71 F. (2d) 136 (C. C. A. 5th). The defense of 
usury being personal to the original parties to the 

I 

transaction may not be used against a third party 
having no knowledge of the original trahsaetion. 
McNeill V. Lilly, 82 F. (2d) 620 (App. D. C.), cer¬ 
tiorari denied, 299 U. S. 550. Since the privilege 
of pleading usury is personal to the borrower, the 
defense of usury cannot be set up in a collateral 
proceeding. Phillips v. Ogle, 21 D. C. 1^. Such 


a defense will not constitute a valid offset against 
a distinct and independent obligation, eveja though 
between the same parties. Metropolitan Loan & T. 
Co. V. Schafer, 44 App. D. C. 356. It is not com¬ 
petent for the court, where usurious interest 
been paid and received as such, to otherwise ; 
the payment on account of the debt and,the 
interest. Kendall v. Vanderlip, 13 D.l C. 
Preshrey v. Thomas, 1 App. D. C. 171. I 
Under the circumstances of this case, the receiv¬ 
ers are not entitled at this time to plead the usury 

t 

statute as a defense to the Government’s claim for 
taxes in this collateral proceeding for collection. 
The statute is for the benefit of the borrower and 
not the lender, and the defense of usury is personal 
to the borrower only to be used against the lender 

I 

in a proceeding for collection of the obligation. If 
a lender could avoid the payment of taxes on tills 

I 

ground, it would enable him to take advantage of 
his own wrong which violates fundamental prin- 






ciples of law. Johnston v. McLaughlin, 55 F. (2d) 
1068 (C. C. A. 9tli). 

InMarhelite Corporation of America v. Commis-. 
sioner, 30 B. T. A. 311, the Board of Tax Appeals 
said (p. 314): 

It is thus readily perceived that, reduced 
to plain words, taxpayer seeks to plead in 
this litigation with the Government over 
taxes its own participation in an illegal con¬ 
tract to avoid the consequences of such con¬ 
tract on its tax liability. There is a com¬ 
plete barrier to such action. As stated by 
the Court of Appeals for the Ninth Circuit 
in Johnston v. McLaughlin, 55 Fed. (2d) 
1068: 

‘‘It is a fundamental principle of law that 
no person can take advantage of his own 
wrong. The appellant here bases his action 
upon the wrong committed by the Du Pont 
Milling & Sales Corporation actiug through 
its duly appointed officers. This cannot be 
done. If an individual taxpayer had made 
the tax return showing an income never ac¬ 
tually received for the purpose of deceiving 
his present or prospective creditors, he 
could not be heard to urge in a suit against 
the government that he had made a false 
return in order to defraud his creditors. 
The rule is the same with reference to a 
corporation.” 

Usurious interest was held taxable in Terrell v. 
Commissioner, supra, and in Arthur B. Jones Syn- 


dicate V; Commissioner, 23 F. (2d) 833 (0. G. 
7th), the taxpayer was permitted to deduct usuri-r 
ous interest paid. .1 

Section 5 of Chapter 1, District of Columbia; 
Code, Title 17, quoted by appellants on page 14 of 
their brief, applies only to an ‘‘action brought upon 
any contract” and has no application to the instant 
case. This section does, however, specifically re¬ 
fer to “interest” throughout and does not change 
the character of the accruals or the cash payments 
received by the taxpayer to make them! exempt 

I 

from taxation imder the statute. Such a statute 
cannot affect the treatment of the taxpayer’s in¬ 
come for tax purposes. 

CONCLUSION 

It is accordingly submitted that the itei^ of in¬ 
terest were properly accrued on the books of the 
taxpayer for the years 1928 and 1929, and the usury 
laws of the District of Columbia do not affect the 
validity of these accruals, because, during i|he years 
in question, the taxpayer had a reasonable expecta¬ 
tion of collecting and did collect them for 1928. 
Since the usury laws are for the benefit of the bor¬ 
rower and personal to him, the receivers—^as the 
lender—^may not defend this action as to the year 
1928 on this ground. No defense is offered to the 
Government’s claim for the year 1929. 
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Accordingly the order of the District Court 
should be affirmed, with costs to the appellee. 
Respectfully submitted. 

James W. Morris, 

Assistant Attorney General. 
Sewall Key, 

J. Louis Monarch, 
Clarence E. Dawson, 
Special Assistants to the Attorney General. 
Leslie C. Garnett, 

United States Attorney. 

Howard Boyd, 

Assistant United States Attorney. 
September 1937. 
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STATUTES I 

f 

! 

Revenue Act of 1928, c. 852,45 Stat. 791: i 

Sec. 41. General rule. - | 

The net income shall be computed I upon 

the basis of the taxpayer’s annual account¬ 
ing period (fiscal year or calendar year, as 
the case may be) in accordance with the 
method of accounting regularly employed in 
keeping the books of such taxpayer; hut if 
no such method of accounting has b^n so 
employed, or if the method employed does 
not clearly refiect the income, the computa¬ 
tion shall be made in accordance with such 
method as in the opinion of the Commis¬ 
sioner does clearly refiect the income. If 
the taxpayer’s annual accounting period is 
other than a fiscal year as defined in section 
48 or if the taxpayer has no annual account¬ 
ing period or does not keep books, the net 
income shall be computed on the basis of the 
calendar year. (For use of inventoribs, see 
section 22 (c). | 

Sec. 52. Corporation returns. i 

(a) 'Requirement. — Every corporation 
subject to taxation under this title shall 
make a return, stating specifically thb items 
of its gross income and the deductions and * 
credits allowed by this-title. The return , 
shall be sworn to by the president, vice presi¬ 
dent, or other principal officer and by the 
treasurer or assistant treasurer. In cases 

where receivers, trustees in bankruptcy, or 

( 19 ) ; 


t 
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assignees are operating the property or 
business of corporations, such receivers, 
trustees, or assignees shall make returns for 
such corporations in the same manner and 
form as corporations are required to make 
returns. Any tax due on the basis of such 
returns made by receivers, trustees, or as¬ 
signees shall be collected in the same man¬ 
ner as if collected from the corporations of 
whose business or property they have cus¬ 
tody and control. 

* * * * * 
Code of the District of Columbia, Title 17: 

Chapter 1. Interest and usury. 

Section 1. Rate of interest in absence of 
agreement ,—The rate of interest in the Dis¬ 
trict upon the loan or forbearance of any 
money, goods, or things in action, and the 
rate to be allowed in judgments and decrees, 
in the absence of express contract as to such 
rate of interest, .shall be six dollars upon one 
himdred dollars for one year, and at that 
rate for a greater or less sum or for a longer 
or shorter time: Provided, That interest, 
when authorized by law, on judgments 
against the District of Columbia, shaU be at 
the rate of not exceeding 4 per centum per 
annum (Sept. 30,1890, 26 Stat. 514, c. 1126; 
Mar. 3,1901, 31 Stat. 1377, c. 854, sec. 1178; 
July 1,1902, 32 Stat. 610, c. 1352). 

2. Same; express contracts ,—The parties 
to a bond, bill, promissory note, or other in¬ 
strument of vrriting for the payment of 
money at any future time may contract 
therein for the payment of interest on the 
i principal amoimt thereof at any rate not ex¬ 
ceeding eight per centum per annum (Mar. 
3,1901, 31 Stat. 1377, c. 8^, sec. 1179; Apr. 
19,1920, 41 Stat. 568, c. 153). 
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3. Usury defined. —If any person or cor¬ 

poration shall contract in the District, ver¬ 
bally, to pay a greater rate of interest than 6 
per centum per annum, or shall contract, in 
writing, to pay a greater rate than 8 per 
centum per annum, the creditor shall forfeit 
the whole of the interest so contracted to be 
received: Provided, That nothing in this 
chapter contained shall be held to repeal or 
affect chapter 2 of this title (Mar 3,1^1, 31 
Stat. 1377, c. 854, sec. 1180; June 30, 1^2, 
32 Stat. 542, c. 1329; Apr. 19,1920, 41 Stat. 
568, c. 153). i 

4. Action to recover usury paid. —^If any 
person or corporation in the District shall 
directly or indirectly take or receive any 
greater amount of interest than is herein de¬ 
clared to be lawful, whether in advance or 
not, the person or corporation paying the 
same shall be entitled to sue for and recover 
the amount of the unlawful interest so paid 
from the person or corporation recei^^g the 
same, provided said suit be begun within one 
year from the date of such payment (Mar. 3, 
1901,31 Stat. 1377, c. 854, sec. 1181) . ^ 

5. Unlawful interest to be credited .—^In 
any action brought upon any contract for 
the payment of money with interest at a rate 
forbidden by law, as aforesaid, any pay¬ 
ments of interest that may have been made 
on account of said contract shall be deemed 
and taken to be payments made on Recount 
of the principal debt, and judgment shall be 
rendered for no more than the balance foimd 
due after deducting and properly crediting 
the interest so paid; but no bona fide in¬ 
dorsee of negotiable paper purchased before 
due shall be affected by any usury exacted 
by any former holder of said paper unless 
he had notice of the usury before his pur- 
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chase (Mar. 3, 1901, 31 Stat. 1378, c. 854, 
sec. 1182; June 30, 1902, 32 Stat. 542, c. 
1329). 

* * * * * 
REGULATIONS 

Treasury Eegulations 74, approved January 3, 
1929, promulgated under the Revenue Act of 1928: 

Art. 321. Computation of net income .— 
Net income must be computed with respect 
to a fixed period. Usually that period is 12 
months and is known as the taxable year. 
Items of income and of expenditures which 
as gross income and deductions are elements 
in the computation of net income need not 
be in the form of cash. It is sufficient that 
such items, if otherwise properly included 
in the computation, can be valued in terms 
of money. The time as of which any item 
of gross income or any deduction is to be 
accounted for must be determined in the 
light of the fundamental rule that the com- 
I putation shall be made in such a manner as 
clearly refiects the taxpayer’s income. If 
the method of accounting regularly em¬ 
ployed by him in keeping his books clearly 
refiects his income, it is to be followed with 
respect to the time as of which items of 
gross income and deductions are to be ac¬ 
counted for. (See articles 331-333.) If 
the taxpayer does not regularly employ a 
method of accounting which clearly refiects 
his income, the computation shall be made 
in such manner as in the opinion of the Com¬ 
missioner clearly reflects it. 

Art. 322. Bases of computation. —^Ap¬ 
proved standard methods of accounting will 
ordinarily be regarded as clearly reflecting 
income. A method of accounting will not, 
however, be regarded as clearly reflecting in- 
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come unless all items of gross income and 
all deductions are treated with reasonable 
consistency. See section 48 for definitions 
of ‘‘paid or accrued’^ and “paid or in¬ 
curred.’’ All items of gross income shall be 
included in the gross income for th^ tax¬ 
able year in which they are received by the 
taxpayer, and deductions taken accordhigly, 
unless in order clearly to refiect income such 
amounts are to be properly accounted for as 
of a different period. (See sections 42, 43, 
and 48.) For instance, in any case in which 
it is necessary to use an inventory, no ac¬ 
counting in regard to purchases an^ sales 
will correctly refiect income except m ac¬ 
crual method. A taxpayer is deemed to 
have received items of gross income iwhich 
have been credited to or set apart for him 
without restriction. (See articles 3$2 and 
333.) On the other hand, appreciation in 
value of property is not even an accmal of 
income to a taxpayer prior to the realization 
of such appreciation through sale or conver¬ 
sion of the property. But see article 105. 

The true income, computed und6r the 
Eevenue Act of 19^, and, where the tax¬ 
payer keeps books of account, in accordance 
with the method of accounting regularly em¬ 
ployed in keeping such books (provided the 
method so used is properly appHcable in de¬ 
termining the net income of the taxpayer for 
purposes of taxation), shall in all cases be 
entered in the return. If for any reason the 
basis of reporting income subject to tax is 
changed, the taxpayer shall attach !to his 
return a separate statement setting forth for 
the taxable year and for the preceding year 
the classes of items differently treated imder 
the two systems, specifying m particiilar all 
amoimts duplicated or entirely omitted as 
the result of such change. i 
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A taxpayer who changes the method of 
accounting employed in keeping his books 
for the taxable year 1928 or thereafter 
should, before computing his income upon 
such new basis for purposes of taxation, se¬ 
cure the consent of the Commissioner. Ap¬ 
plication for permission to change the basis 
of the return shall be made at least 30 days 
before the close of the period to be covered 
by the return and shall be accompanied by 
a statement specifying the classes of items 
differently treated imder the two systems 
and specifying all amounts which would be 
duplicated or entirely omitted as a result of 
the proposed change. 

' Section 44 contains special provisions for 
reporting the profit derived from the sale of 
property on the installment plan. ( See arti¬ 
cles 351-355.) 

The foregoing requirements relative to a 
change of accoimting method are also ap¬ 
plicable where a taxpayer desires to change 
from the installment basis of returning in¬ 
come, as provided in article 351, to a straight 
accrual basis. In cases where permission 
to make such change is granted, the tax¬ 
payer will be required to return as addi¬ 
tional income for the taxable year in which 
the change is made all the profit not thereto¬ 
fore returned as income pertaining to the 
payments due on installment sales contracts 
as of the close of the preceding taxable year. 
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